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STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction pursuant to Section 78-2-2(3)(j) of
the Utah Code Annotated. The Utah Supreme Court transferred this matter to the
Utah Court of Appeals pursuant to Sections 78-2-2(4) and 78-2a-3(2)(j) of the Utah
Code Annotated.

STATEMENT OF THE ISSUE
Whether the California Court properly exercised specific jurisdiction over
Defendant.

STANDARD OF REVIEW
It does not appear that Defendant/Appellant provided this Court with the
standard of review.

The Utah Supreme Court has continuously held that the

"standard of review is an issue inextricably tied to the forum." Jeffs v. Stubbs, 970
P.2d 1234,1243 (Utah 1998). Whether a court has personal jurisdiction over a party
is a question of law that this Court will review for correctness. State v. All Real
Property. 37 P.3d 276,277 (Utah Ct. App. 2001); Jensen v. Bowcut 892 P.2d 1053,
1055 (Utah C t A p p 1995).

1

STATEMENT OF THE RELEVANT FACTS
1.

Mr. Tal Lally, a California resident, of Lally & Associates, a California

business entity doing business in California, approached Plaintiff to request a
substantial investment into Alpha Funding Group Trust ("Defendant") (R. 31).
2.

Mr. Lally informed Plaintiff that he also was an investor in Defendant

(R.31).
3.

At all times relevant hereto, Mr. Lally acted as the agent of Defendant

in this transaction and solicited investment funds on Defendant's behalf (R. 31).
4.

After discussions with Mr. Lally both in person and by phone, Plaintiff

agreed to loan money to Defendant on a short term basis (R. 31).
5.

Plaintiff loaned the sum of $200,000.00 to Defendant (R. 31).

6.

On or about July 14, 1998, Defendant executed a Promissory Note

promising to repay the sum of $200,000.00 (R. 43).
7.

Pursuant to the terms of the Promissory Note, Defendant promised in

part to pay Plaintiff at San Marino, California or such other place as Plaintiff may
designate (R. 43).
8.

Defendant failed to repay the $200,000.00 loan as promised (R. 31).

9.

Mr. Lally represented Defendant in re-negotiations with Plaintiff ofthe

repayment terms of the debt (R. 31).
10.

On or about May 4, 1999, on behalf of Defendant, Mr. Lally advised

Plaintiff of the supposed new premium on the loan and disbursement dates (R. 44).
2

11.

On or about November 30, 2000, Defendant advised Mr. Lally of the

alleged security and alleged payoff (R. 46).
12.

On or about November 30, 2000, on behalf of Defendant, Mr. Lally

advised Plaintiff of the alleged security and alleged payoff (R. 45).
13.

After failing to follow through with numerous promises of payment, on

or about March 23,2001, Plaintiff was forced to file a Complaint against Defendant
in the Superior Court of California, case no. BC 247410 (R. 47).
14.

Settlement discussions between Defendant's counsel, Wesley Sine, and

Plaintiffs then-counsel, Nelson E. Brestoff, were undertaken. On or about May 6,
2001, Defendant agreed to provide Mr. Sine with irrevocable payment instructions
in consideration for an extension of time to answer the Complaint (R. 59).
15.

No payment was received from the irrevocable payment instructions,

and approximately three months after service, Plaintiff sought entry of default (R.
54).
16.

Despite several months of requested extensions, Defendant never

answered the Complaint, and a default judgment was entered on or about November
7, 2001 (R. 79).
17.

On or about April 16, 2002, Plaintiff filed the California Judgment in

the Third District Court (R. 1).
18.

At the hearing on Defendant's Motion to Vacate or Set Aside Plaintiff s

Foreign Judgment, Judge Quinn indicated in part that "This is a loan agreement that
3

was solicited in California, and as part of the terms it was to be paid in California,
there is clearly minimum contacts with the State of California (R. 166, at p. 2).

SUMMARY OF THE ARGUMENT
The California Court properly exercised specific jurisdiction over Defendant.
The three part test for specific jurisdiction was satisfied: (1) Defendant purposefully
availed itself of forum benefits by deriving benefit from its forum activity and by
creating a continuing obligation between itself and Plaintiff; (2) The controversy
derives directly from Defendant's contacts with the State of California; and (3) The
exercise of jurisdiction comported with fair play and substantial justice. Moreover,
Defendant has not shown that the California Court's exercise of jurisdiction was
unreasonable.

ARGUMENT
I.

THE CALIFORNIA COURT PROPERLY EXERCISED
SPECIFIC JURISDICTION OVER DEFENDANT.
California's long-arm statute "manifests an intent to exercise the broadest

possible jurisdiction, limited only by constitutional considerations." DVL Inc. v.
Superior Court of Orange County, 104 Cal.App.^ 1080, 1089 (2002). See also
Muckle v. Superior Court, 102 Cal.App 4th 218,226 (2002). California's long-arm
statute states that "A court of this State may exercise jurisdiction on any basis not

4

inconsistent with the Constitution of this State or of the United States." Cal. Code
Civ. Proc. § 410.10. The statute "extends the jurisdiction of California courts to the
outermost boundaries of due process." Pedus Building Services v. Allen, 96
Cal.App.4th 152, 161 (2002).
If a nonresident defendant does not have substantial and systematic contacts
with the forum state, as is the case here,1 the defendant may be subject to specific
jurisdiction. A defendant is subject to specific jurisdiction in the State of California
if:
(1) the defendant has purposefully availed itself of forum benefits with
respect to the matter in controversy; (2) the controversy is related to or
arises out of the defendant's contacts with the forum; and (3) the
exercise of jurisdiction would comport with fair play and substantial
justice.
DVL Inc.. 104 Cal.App.4th at 1090.
A,

Defendant purposefully availed itself of forum benefits.

When a defendant "has purposefully derived benefit from forum activities" or
"has created continuing obligations between [itself] and residents of the forum/5 said
defendant has purposefully availed itself of forum benefits so as to be subject to
specific jurisdiction. Vons Companies, Inc. v. Seabest Foods, Inc., 14 Cal.4th 434,
446 (1996). In this case, Defendant both purposefully derived benefit from its forum
1

Defendant appears to argue the lack of general jurisdiction as it maintains that
it did not have "continuous and systematic business contacts" with California. See
Appellant's Brief, p. 12. That is not the correct standard for this matter. The
California Court had specific jurisdiction over Defendant.
5

activity and created a continuing obligation between itself and Plaintiff. It cannot be
disputed that Defendant derived benefit from its acceptance of the substantial amount
of funds it obtained from Plaintiff. Defendant also created a continuing obligation
between itself and Plaintiff.

Defendant's obligation to Plaintiff is ongoing.

Defendant has failed to repay Plaintiff and currently has a contract, the promissory
note, with Plaintiff. Parties who reach out beyond one State and create a continuing
relationship and obligation with a citizen of another State "are subject to regulation
and sanctions in the other State for the consequences of their activities." Id at 447.
In Bridgestone Corp., the plaintiff challenged the exercise of personal
jurisdiction over it because it was a Japanese corporation with its principal place of
business in Japan. Bridgestone argued that it manufactured tires in Japan, conducted
no business in California, maintained no presence there and that it did not advertise
or market products in California. Bridgestone Corp. v. Superior Court, 99 Cal.App.
4th 767, 771-72 (2002).

Rather, Bridgestone sold tires to its wholly owned

subsidiary, Firestone (incorporated in Ohio with its principal place of business in
Tennessee), who in turn sold the tires to consumers in California. Bridgestone
further argued that California did not have a substantial interest in the matter because
the dispute was primarily one of indemnification and not product safety. Id. at 773.
The Court was not convinced. The Court held that Bridgestone had purposefully
availed itself of the benefits of conducting activities in California and was subject to
the jurisdiction of the California courts. Id. at 777. Likewise, Defendant was also
6

subject to the jurisdiction of the California Court even though Defendant allegedly
maintained offices in Utah.
B.

The controversy arises out of Defendant's contacts
with California.

In analyzing specific jurisdiction, the Court examines the "nexus" between the
defendant's contacts with California and the alleged causes of action. DVL Inc., 104
Cal.App.4111 at 1097. Defendant's contacts with the State of California involved the
solicitation and acceptance of investment funds from a California resident. The cause
of action, Defendant's failure to repay Plaintiff, derives directly from those contacts.
C.

The exercise of jurisdiction comported with fair play
and substantial justice.

A State Court's assertion of personal jurisdiction over a nonresident defendant
conforms with the requirements of the due process clause of the U.S. Constitution "if
the defendant has such minimum contacts with the State that the assertion of
jurisdiction does not violate traditional notions of fair play and substantial justice."
International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945); see also Burnham
v. Superior Court, 495 U.S. 604, 618-619 (1990).
1.

Minimum contacts.

It cannot be reasonably disputed that Defendant had minimum contacts with
California. Defendant obtained substantial funds from a California resident and
continues to enjoy the use and benefit of those funds. Defendant consummated a
transaction with a California resident and continues to have contractual obligations
7

with the California resident. The contract between Defendant and Plaintiff indicates
that the funds are to be paid to Plaintiff at Plaintiffs address in the State of
California.
Moreover, Defendant used an agent in California, Mr. Lally, to seek out
investors such as Plaintiff for the benefit of Defendant.

The agent continued

interactions with Plaintiff on behalf of the Defendant and represented the Defendant
in a re-negotiation of the repayment terms of the debt. It would be patently unfair to
permit Defendant to obtain the benefits of doing business in California and then
allow Defendant to escape having to account in California for consequences
proximately arising from those activities. Vons Companies, 14 Cal.4th at 447, citing
Burger King Corp. v. Rudzewicz. 471 U.S. 462,476-77,105 S. Ct. 2174, 85 L. Ed.
2d 528 (1985). Defendant obtained the benefits of the California investment money
and should bear the burden of litigating disputes with its California investors in the
State of California.
Defendant repeatedly indicates that the lower Court denied Defendant's
Motion to Vacate based upon one contact or a single transaction. See Appellant's
Brief, pp. 2,6 and 11. That is simply not the case. The lower Court did not indicate
which minimum contacts it was relying on; however, the Court did reference the
"loan agreement," the fact that the loan was "solicited in California," and that,
pursuant to the terms of the agreement, the loan "was to be paid in California."
Moreover, it is not Plaintiffs contention that there was just one contact. Quite the
8

contrary, there were several direct contacts by Defendant and several contacts
through Defendant's agent. Nonetheless, the California Courts have made clear that
the action may arise out of "an act" or "a transaction consummated in the forum."
Vons Companies, 14 Cal.4th at 448.
The due process clause is concerned with protecting nonresident defendants
"from being brought unfairly into court on the basis of random acts." Vons
Companies, 14 Cal.4th at 452. However, said provision does not provide Defendant
"with a shield against jurisdiction" when Defendant purposefully availed itself of the
forum benefits. Id. In this matter, Defendant's acts were certainly not random.
2.

Fair play and substantial justice.

In determining whether the exercise of personal jurisdiction comports with fair
play and substantial justice, a Court "must consider the burden on the defendant, the
interests of the forum State and the plaintiffs interest in obtaining relief." Vons
Companies. 14 Cal.4th at 476. Here, the Defendant has shown little burden. It
appears from the record that Defendant had no problem negotiating with the
California resident or obtaining funds from the California resident. The record
reveals that Defendant continued settlement negotiations, extensions and further
delays with the California resident after the Complaint had been filed. The United
States Supreme Court has explained that the interests of plaintiff and of the forum in
the exercise of jurisdiction will often justify even serious burdens placed on the
defendant once minimum contacts have been established. Asahi Metal Industry Co.
9

v. Superior Court, 480 U.S. 102,114(1987). Moreover, "modern transportation and
communications have made it much less burdensome for a party sued to defend
[itself] in a State where [it] engages in economic activity." Burger King Corp., 471
U.S. at 474. Even if Defendant were to show some degree of burden in litigating the
matter in California, such burden is "not such as to make litigation so gravely
difficult and inconvenient that Defendant would be at a severe disadvantage." Vons
Companies, 14 Cal.4th at 477, citing Burger King, 471 U.S. at 478.
In terms of the interest of the forum State, California has an obvious, direct
and legitimate interest as a sovereign in providing its residents with protection from
injuries caused by nonresidents. Vons Companies, 14 Cal.4th at 473 and 477.
California has a "manifest interest" in providing its residents with a convenient forum
for redressing injuries inflicted by out-of-state actors. Id at 447.
In terms of the plaintiffs interest in obtaining relief, it is quite fair and
reasonable that Plaintiff look to the Courts of the State of California to seek relief.
Plaintiff is a resident of California. Plaintiff suffers injury in the State of California
which injury is due to the Defendant's solicitation in the State of California of funds
from Plaintiff. Plaintiff did not reach outside of the State of California and should
not be required to go outside of California to obtain relief.
Accordingly, Defendant came within California's overly broad long-arm
statute. The exercise of specific jurisdiction by the California Court over Defendant
was proper as it did not interfere with the U.S. Constitution.
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II.

DEFENDANT HAS NOT SHOWN THAT THE CALIFORNIA
COURT'S EXERCISE OF JURISDICTION WAS
UNREASONABLE.
Once Defendant's minimum contacts are established, Defendant bears the

burden of presenting a compelling case that California's exercise ofjurisdiction was
unreasonable (emphasis added). Vons Companies, Inc., 14 Cal^* at 449, citing
Burger King Corp., 471 U.S. at 476-77. Defendant has failed to meet his burden.
As indicated in the arguments above, Defendant has not presented a compelling case
that California's exercise of jurisdiction was unreasonable.
To the extent there are conflicts in the evidence, the California appellate courts
must resolve them in favor of the prevailing party and the trial court's order. Pedus
Building Services, 96 Cal.App.4th at 161. This Court presumes that a judgment of
a sister state has been rendered with competent jurisdiction unless proved otherwise.
Estate of Jones, Matter of, 858 P.2d 983, 986 (Utah 1993).
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CONCLUSION
Specific jurisdiction under the standards pronounced by the United States
Supreme Court and the California Courts certainly existed in this case. Defendant
had minimum contacts in California, and the action in question directly arises out of
those contacts. An entity which purposefully avails itself of the benefits of doing
business in the forum State "must be prepared to answer lawsuits that relate to its
activity there." Vons Companies, 14 Cal.4th at 463. Accordingly, Plaintiff requests
this Court to affirm the lower Court's denial of Defendant's Motion to Vacate or Set
Aside.
DATED this 1\<>\ day of October, 2003.
RICHER, SWAN & OVERHOLT, P.C.

JMA Mtt
Attorney for Plaintiff/Appellee
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13

